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2013 Legislative Action

The 2013 North Dakota legislature passed 505 bills (272 House bills and 233 Senate bills). The Governor
signed 503 bills and vetoed 3. (One of the vetoes was patrtial, so all or part of 503 bills became law.) Here
a few highlights (these laws take effect on August 1, unless otherwise noted):

Utility Shutoffs . Before a public utility (like a gas or electric company) can shut off service fepayment

of bills, the utility must give notice to the customer and a person named by the customer. The notice must
given 5 days in advance if sent by mail, or 3 days if sent electronically. (SB 2174)

Abandoned Property in a House or Apartment If a tenant leaves property after moving out of a house or

apartment (or other leased property), the landlord may sell property worth up to

$2,500, without telling the tenant, and keep the money. The landlord has to wai

days after the tenant has moved out, or 28 days after the landlord learns the ten
moved out, before he can sell the property. (HB 1267)
Small Claims Court. The maximum amount that can be sued for in small claims
court has been raised from $10,000 to $15,000. (HB 1417)
Flood Sales Tax RebateRecipients of federal disaster aid because of flooding in
2011 can apply to the ND State Tax Commissioner for a partial sales tax rebate
cleaning and repairing their primary residence. The rebate applies to purchaseg
major appliances, cleaning supplies, construction supplies, construction tools, g
furniture bought between June 10, 2011 and December 31, 2013. The maximur
rebate is limited to $2,500. Rebates must be claimed by December 31, 2013, af
Tax Commissioner can require proof of purchase, as well as proof of receipt of
benefits. Filing a false or fraudulent claim triggers a civil penalty of up to $2,500
is effective July 1, 2013. (HB 1459)
Re b ui | de rThesdeadlioeatmapply for a Bank of North Dakota loan progr
for 2011 flood victims has been extended to September 30, 2013 (the deadline
originally September 2012). Also, the loan program has been expanded to rebu
rental propertyThis became effective April 16, 20131B1185)
New Judges The Legislature created three new judgeships. Two are in the Nort
Judicial District, and one is in the East Central Judicial District. This is effective
1. (SB 2002) The North Dakota Supreme Court has decided, in the Northwest [}
one judge will be in Williston, and one will be in Watford City. The East Central
District one basically means another judge for Fargo.

(Continued on next page)
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Reporting Vulnerable Adult Abuse or NeglectAbuse or neglect of a vulne
reported to the North Department of Human Services, or to law enforcement. Those who are required to
report include health personnel, law enforcement officers, firefighters, and caregivers, if they get their
information in their professional or official capacities. Members of the clergy are also required to report
abuse or neglect, but are not required to report if they get information in their capacity of spiritual advisor.
Bankers and lawyers are not mandatory reporters. (SB 2323)

Criminal Charges for Exploitation of Disabled or Vulnerable Elderly Adults. The Legislature made it
easier to get charged with a serious offense related to criminal exploitation of disabled or vulnerable
adults. If the value of exploited funds or property is $50,000 or more, the crime is a Class A felony
(before, it had to be $100,000 or more). Between $10,000 and $50,000 is a Class B felony (it was $20,000
to $100,000 before). It is a Class C felony for $1,000 to $10,000 (down from $1,000 to $20,000), and a
Class A misdemeanor for anything below $1,000 (before, there was no provision for misdemeanor
exploitation).

Emergency Guardianships A court can appoint an emergency guardian for someone for a maximum
period of 60 days. (HB 1040) Under the old statute it was 90 days.

Reporting Missing Children.Chi | dr en who have been missing for
hours (if theydre 13 to 16) must be reported as
who do not report children as missing within a reasonable time after the 24 or 48 hour period can be
charged with a felony. (SB 2125)

Medicaid Expansion The Legislature said the North Dakota Department of Human Services shall expand
Medicaid eligibility to cover people with incomes less than 138% of the federal poverty level, as
authorized by the federal Patient Protection and Affordable Care Act. The Human Services Department
shall use either private insurance companies or the health insurance exchange to implement the expansior
(HB 1362)

Unemployment Benefits and LockoutsT he Legi sl ature reacted to the
decision in February that said locked out American Crystal Sugar workers were entitled to unemployment
benefits by changing the unempl oyment statute.
out workers could get unemployment benefits. Now the statute specifically says locked out workers
cannot get unemployment benefits. (HB 1112)

False Statements for Unemployment Benefit$Someone who makes a false statement to get
unemployment benefits has to pay the illegally obtained benefits back, along with a penalty of 15% of the
benefits.

Service members and Child CustodyThe Legislature enacted virtually all of the Uniform Deployed
Parents Custody Act, making North Dakota the first state in the nation to do so. Among other things, the
Act says that in custody disputes, the court cannot consider the mere existence of past deployments or
possible future deployments of service member parents when deciding the best interests of the child.
However, the court may consider fiany significan
interests of the child. The Act also allows parents to make temporary custody agreements during a
deployment. (SB 2122)

Other Veterans. The North Dakota Department of Veterans Affairs received $50,000 to provide grants to
assist in identifying and providing services to North Dakota veterans who had been exposed to Agent
Orange during the Vietnam conflict. This is effective July 1. (HB 1405)

The N.D. Department of Veterans Affairs also received $50,000 for training service dogs to assist North
Dakota veterans having posttraumatic stress disorder. The payment may be up to $12,500 per dog, and is
paid by the department at the completion of a d
Raw Milk . Have you ever wanted to own part of a dairy cow? Now you can, if you need unpasteurized
milk. The Legislature allows North Dakotans to obtain raw, or unpasteurized, milk from dairy farmers
under a Ashared ani mal ownership agreement. o0 Th
themselve$ the milk cannot be rsold. (SB 2072)

Finally, if you park illegally at the state capitol, there is now a $5 fine (except for handicappedi spaces
illegal parking there costs $100). (SB 2044) Note: -mamving violations in most other places cost $20.




A View From the Top

By: Jim Fitzsimmons, Executive Director

nl't does not require many words to
Chief Joseph, Nez Perce Tribe

This June mar ked t hee ABSBuprenoefCouB rule that dheouragadandd s

tenure as Executive Director of the State Bar supported retired North Dakota attorneys to
Association of North Dakota (SBAND). SBAND associate with legal aid programs to contribute

and its members were very fortunate when this their knowledge and experience toward the

Bottineau attorney, District Court Judge, Justice of  delivery of legal services to the poor.

the North Dakota Supreme Court, who we call e The creation of the Pro Bono Fund where
ABill, o0 accepted the EXx e tawyerswoeld vDluntardyconuibbuie smoneydd e b
in 2005. He leaves SBAND in far better shape than assist legal aid programs in providing more legal

he found it. services to lowincome North Dakotans.

| had been at Legal Services of North Dakota An increase in state dollars for legal aid
(LSND) for a little over a year when Bill took over programs through action by the 2009 North
at SBAND. | had heard of him but that was about it. Dakota Legislature. (Oh yeah, he was one

He had a reputation as a good lawyer, a darn fair effective lobbyist, too!)

judge and an athround good guy. He turned outtoe The establ i shment of SBA
be all of that and one hedk-a-lot more. | could Force under the direction of Sandi Tabor.

take up half of this newsletter with all of his « The financial support provided by the North
accomplishments, but a quote from prominent Dakota Bar Foundation for LSND through the
Bismarck attorney and loAgme SBAND leader, IOLTA fund.

Jim Hill, pretty much sumsitupgh He h as d«© nlfee successful joint flood disaster phone lines
great things for our members, for the judiciary and operated by the Young Lawyers of North
for the citizens of 't hi s DakdtagaAnerican Bar Association, and LSND

|l want to focus on Bi InkR®%anks20ldcessf ul efforts

improve civil legal services to loamcome North e A summer internship program at LSND for a

Dakotans. For eight years he worked hantiand student from the University of North Dakota

with us at LSND trying to increase access to the School of Law.

legal system in our state for those who lacked « Energy, innovation and sincerity in expanding

economic means. His leadership and commitment the role of North Dakota attorneys in providing

led to: legal services to the disadvantaged.

e More reducedee cases being handled by |l &m running out of roor
SBAND members. off here, but there really is much more.

e One tolHree statewide phone number for low On behalf of all of us at LSND, | want to
income North Dakotans to apply for civil legal thank Justice William Neumann for all he has done,
services, ending years of duplicity and and to wish him and his wife, Jackie, all the best in
bureaucracy. retirement.

Vaya con Dios, Bill---

The Legal Services Sentinel is published by Legal Services of North Dakota, PO Box 1893, Bismarck, North Dakb8933502
James P. Fitzsimmons, Publisher ~ Audrey Wingerter and Audrey Solheibdit@s
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 Legisature Provdes Helpfor Lowrncome Guardianships

By Judy Vetter, Executive Director, Guardian and Protective Services, Inc.
L------------------‘

The North Dakota Legislature passed House
Bill No. 1041 and Governor Dalrymple signed it.
The bill provides funding to the Office of
Management and Budget and the Supreme Court, for
the purpose of Guardianship and Public
Administrator services. The bill can be broken down
as follows:

Section 1

e The bill allows for $828,600 to be taken out of
the general fund in the state treasury.

« The money goes to the Office of Management
and Budget for the purpose of providing grants
to counties for public or private guardianship
services.

e The money appropriated in this bill is for the  *
biennium beginning July 1, 2013, and ending
June 30, 2015.

e The Office of Management and Budget
will work with the North Dakota .
Association of Counties, in providing
grants to individual counties for Public
Administrator or private guardianship
services.

« If a person needs a guardian and there is
nota close relative that is willing and
able to serve as guardian, a County
Public Administrator or private guardian

e An incapacitated adul
who is impaired by reason of mental
illness, mental deficiency, physical
illness or disability, or chemical
dependency to the extent that the person
lacks capacity to make or communicate
responsible decisions concerning that
person's matters of residence, education,
medical treatment, legal affairs, vocation,
finance, or other matters, or which
incapacity endangers the person's health

or safety. @&pM@CC A 30

A ward that is Developmentally Disabled and
receiving case management services through the
Department of Human Services is not eligible for
funding under this section.

The counties receiving a grant for wards under a
guardianship before July 1, 2013, must be based
on 50% of the established monthly guardianship
rate. The counties receiving a grant for a ward
under guardianship before July 1, 2013, shall pay
50% of the monthly rate for guardianships out of
grant funds, andlsoshall pay for the remaining
50% of the monthly rate for the guardianships,
limited to a maximum of 1/10of one mill of

agency may be utilized to serve as the that countyods property t
proposed guardian. _
« This funding does not cover the Section 2

appointment and/or services of family ¢
guardians.

« To be eligible for funding under this section, a
ward (person who needs a guardian) must be an
incapacitated adult as defined under North .
Dakota Century Code section 32&-01 and
have income at or below 100 % of the federal
poverty level or be Medicaid eligible.

The bill provides $70,000 to the North Dakota
Supreme Court for the purpose of developing
and delivering guardianship training for
Guardians and Public Administrators.

The money appropriated in this bill is to be taken
out of the general fund in the state treasury, for
the biennium beginning July 1, 2013, and ending
June 30, 2015.



In the last three years, Congress has enacted

Congres rses el Court Authory

By: Edward B. Reinhardt, Jr., LSND Senior Attorney

Even under these two situations, before a

two statutes that give tribal courts more authority in tribe can impose more than one year of jail time, it
criminal cases. One statute allows tribes to impose must provide five things for criminal defendants.
longer sentences in criminal cases. The other allowd hose five things are:

tribes to prosecute nandians for domestic
violence related crimes.

The Tribal Law and Order Act of 20t&s
several provisions designed to strengthen the
criminal justice systems on Indian reservations. One
provision in particular allows tribal courts to impose
longer jail sentences in criminal cases.

For many years, tribal courts were limited to
sentencing criminal defendants to a maximum of 1
year in jail. This limitation was contained in the
Indian Civil Rights Act. In the Tribal Law and Order
Act of 2010, Congress amended the Indian Civil
Rights Act. Now criminal defendants can be
sentenced from 1 to 3 years in jail for separate
offenses.

Tribal courts canodt
jail for 3 years. There are some strings attached.
There are two situations where tribal courts may
impose more than 1 year of jail time.

Either a defendant must have been convictec
once before of the same or a similar offense in any

Provide a defendant witdh
assistance of counsel 0 ¢
guaranteed by the U.S. Constitution;

Provide couHappointed lawyers to indigent
defendants. The tribe must pay for the court
appointed lawyer. These lawyers must be

licensed to practice law, but can be licensed in

any jurisdiction in the
appropriate professional licensing standards and
effectively ensures the competence and

professional responsibility of its licensed
attorneys. o0

What that means is court appointed lawyers
can be licensed by any state, or by any tribe
as long as that state or tribe has appropriate
licensing standards and has some way to

i u s ensugeiitssagtarmeys gay sompetent fike o p | e

through continuing legal education) and
ethical (like having rules of professional
responsibility).

The judge must be licensed to practice law in
any jurisdiction in the U.S., and must have

jurisdiction in the Uni t eeaoUds trainingte presiderpwer cHmingly
jurisdiction in the Unit ewcesingst eso can mean stat
court, federal court, or tribal coufdr, adefendant ¢ The tribeds criminal | av

can be jailed for over one year if he or she is being
prosecuted for a crime that would be punishable by 1
year or more imprisonment in federal court or any
state court.

rules of criminal procedure must be publicly
available before the defendant is charged with a
crime, and

(Continued on next paye



(continued from previous pape Before a tribe can prosecute a fladian, it
e The tribe must maintain a record of the criminal must provide them with the same rights available

proceeding, including an audio or other under the Indian Civil Rights Act including due
recording of the trial. process and equal protecti@ng with thefive

things listed in the Tribal Law and Order Act (like a

o i . right to have a lawyer or codappointed lawyer, a
tribal jail approved by the Bureau of Indian Affairs law-trained judge, and so forth), even if domestic

for long-term incarceration, a state or local jail (if . : ;
. ) . violence crimes have a potential sentence of less
the tribe and state agree to house tribal prisoners), &

. : o : an a year. The tribe must also include Indians and
an alternative tribal rehabilitation center. Prisoners . _ .
. . non-indians in jury pools. Finally, defendants who
can also be held in the nearest federal prison, undera . _. . : .
. ) ; .are jailed by tribal court must be informed of their
pilot program with the Bureau of Prisons, but that is

limited to 100 tribal prisoners nationwide. fight to seek federal habeas corpus relief.

Defendants can serve their sentences in a

In 2013, as part of the reauthorization of the id Ir%nlcall?{i(whlle trlbes. aredrlequwed to d]
Violence Against Women AcCongress gave tribal provide things like courgppointed lawyers and law
trained judges to nemdians in domestic violence

courts additional authority over ndndians in ) : i
o . . related crimes, they are not required to provide these
domestic violence cases. Indian tribes have not had.

criminal jurisdiction over notindians since at least rights to Indians. For Indians charged with domestic

1978, when the U.S. Supreme Court made a decisi\(/)qulencerelated crimes, tribes must provide the

that said so. Now tribes will be able to investigate, rights given in the Indla}n Civil Rights Act for
: . of fenses with I ess than a

prosecute, convict, and sentence both Indians and

. ) . they are now.
non-Indians who assault Indian spouses or dating
partners or violate a protection order in Indian These provisions for criminal prosecution of
country. non-Indians generally do not take effect until
March 7, 2015. Tribes can begin prosecuting-non
Indians sooner under a Department of Justice pilot
roject, and i f the tribe:(

Tribesare notrequired to prosecute non
Indians. Whether a tribe decides to prosecute non
Indians is voluntary. Whether or not a tribe elects tcf

prosecute no#ndians, the authority of Federal, ully protects defendants
state, and local prosecutors (where they have
jurisdiction) remains unchanged.
If a tribe does decide to prosecute nhon FacebOOk
Indians, tribal criminal jurisdiction over ndndians Its official, LSND is now on Facebooi!
is limited to crimes involving domestic violence, Foll ow up and -towe Jq eep
dating violence, and criminal violations of protection date with all our news and informati
orders. It is a chance for you to let us know
Tribes generally daothave authority to prosecute / what you think too. We always
the following: appreciate your comments. If you are
» Crimes committed outside Indian country; already set up with a Facebook

* Cr!mes between two namdians; : . account, simply head to our Facebook

« Crimes between two strangers, including sexual .
assaults: page (Legal Services of North Dakota),

« Child abuse or elder abuse that does notinvolve @ nd cl i ck the o6likeodo butt
violation of a protection order; and have a Facebook account yet, you can

« Crimes committed by a person without sufficient sign up for a free account and then

ties to the tribe. A S ufblbw tlkeidite&ibns dbbve.S 0 gener al |y
l' iving or working on the tribeds reservation.



/7 Questions and Answers

Regarding Power of Attorney and Health Care Directives
By Justin Balzer, Attorney

What is the difference between a Power of 4.

Attorney and a Health Care Directive?

A Power of Attorneys a written document

created to appoint someone to handle your

financial or other decisions, whileHealth

Care Directivas a document created to

appoint someone to handle your health care

decisions and allows you to predetermine
what types of medical treatment you want or
do not want.

When does a Power of Attorney or Health

Care Directive take effect and how long do

they last?

e A Power of Attorney or Health Care
Directive can become effective either
immediately or at some future time (i.e.
either a specific date or when you
become incapacitated and cannot make
decisions for yourself).

e A Power of Attorney or Health Care
Directive can last as long as you want it
to last, either ending on a specific date or
indefinitely. However a Power of
Attorney and a Health Care Directive
will always terminate at death

e A Health Care Directive or a special type
of Power of Attorney called Burable
Power of Attorneyemains in effect even
when you are no longer able to make
your own decisions.

What do | need to do to create a Power of

Attorney or Health Care Directive?

You will need to find someone to be your

agent and designaite writing what powers

you wish them to have. You do not need an
attorney to create either a Power of Attorney
or Health Care Directive, but it is strongly
advised to do so in order to fully understand
your rights and what rights you are giving to
your agent.

What should | consider when choosing an
agent for a Power of Attorney or Health
Care Directive?

e How much do you trust the potential
agent? Trust is a key element to
choosing the proper agent, the person you
select as your agent will have control
over either your financial affairs or health
care decisions. It is best to pick a close
relative or someone you have known for
years. It is also in your best interest to
appoint an alternate agent if your first
choice becomes unable to serve as your
agent.

o Does the potential agent understand the
responsibilities that they have to
undertake? It is best to sit the person
down and talk to them about what you
are asking them to do and to share all of
your wishes on how you want your
affairs to be handled.

o How fiscally responsible should the
potential agent ber?If you are asking
someone to control your affairs, make
sure that they are very responsible with
their own affairs.

e Where does the potential agent livie?
The closer the person lives to you, then
the easier it is for them to be reached in
an emergency situation.

e How organized should the potential agent
be?i The agent will need to be organized
in order to keep track of all of your
affairs as well as their own.

(continued on next page)




What powers are actually given to my 6. What should | do with my Power of

agent in a Power of Attorney or Health Attorney and/or Health Care Directive

Care Directive? documents?

« In a Power of Attorney, an agent has the e [For a Power of Attorney, you should
power to perform virtually any financial keep the original in a safe place and
act for you, including signing checks on copies should be given to the agent,
your behalf, selling your property, and successor agent, your accountant and
filing your taxes. However you may attorney if you have one, and any
restrict any power in a Power of Attorney financial institutions where you have an
that you see fit. You may also limit the account or regularly do business.
Power of Attorney to a single act (i.e. o For a Health Care Directive, you should
banking or rent collection) keep the original in a safe place and

e In a Health Care Directive, an agent has copies should be given to the agent,
the power to make all health care successor agent, and to all of your regular
decisions including the withholding of health care providers.
life support systems. However this power7. How can | cancel my Power of Attorney or
is controlled by what you place in the Health Care Directive if circumstances
Health Care Directive in writing. change?

e A Power of Attorney or Health Care
) . = Directive can be revoked at any time and
’g@é what is required is a written revocation
AR Z“‘“ § with notice to your agent, provided that
0?\‘” you are deemed legally competent by a
? ‘ doctor to revoke the documen

-

10 Things Anyone Can Do to Protect Seniors

Every year an estimated 2.1 million older Americans are victims of elder abuse, neglect, or exploitatio
And thatodés only part of the picture: Experts
as many as five cases go unreported.

Elder abuse happens, but everyone can act to protect seniors. Here are 10 things you can do to help
prevent elder abuse:

1) Learn the signs of elder abuse and neglect.

2) Call or visit elderly relatives, friends, and neighbors and ask how they are doing.

3) Provide a respite for a caregiver by filling in for a few hours or more.

4) Ask an older acquaintance to share his or her talents by teaching you or your children a new skill.

5) Ask your faith leaders to discuss with their congregations elder abuse prevention and the importance of
respecting older adults.

6) Ask you bank manager to train tellers on how to detect financial exploitation of elders.

7) Suggest your doctor talk to his or her older patients individually about possible abuse.

8) Contact your local adult protective services or ®rgh care ombudsman to learn how to support their
work helping afrisk elders.

9) Volunteer to be a friendly visitor to a nursing home resident or homebound elder in your community.

10) Send a letter to your local paper, radio, or TV station suggesting it cover World Elder Abuse Awareness

Day or National Grandparent 6s Day.

Disclaimer: This document was produced for the National Center on Elder Abuse by the University of Delaware and was
supported in part by a grant from the Administration on Aging, U.S. Department of Health and Human Services (DHHS)
(90-AM-314602).



UND Law Students
LSND Summer Law Clerks

Anders Odegaard

Brian Boppre

Magdaleno Gutierrez

Anders Odegaardis entering his second year of law school. He was born in Grand Forks and raised in
North Dakota, South Dakota and Minnesota. He enjoys hunting, fishing, snowmobiling and traveling. He is
working this summer in our Fargo office.

Magdaleno Gutierrezis entering his second year of law school. He was born in Fountain Valley, California

and raised in Long Beach, California. He enjoys reading, playing classical guitar and saxophone, hiking and
learning new things. He is working this summer in our Bismarck office.

Brian Boppre is entering his third year of law school. He is working this summer in our Minot office.
He is from Minot and previously worked in the Financial Industry and Nuclear Power industry.



Attorney General Wayne Stenehjem joinet
with federal agencies, Attorneys General
nationwide and international law enforcement S i
agencies in an initiative coordinated by the
Federal Trade Commission over the past nine
months to combat travel and timeshare scams.e
Scam timeshare resellers claim to have buyers
or renters who will pay top dollar for
consumerso6 timeshare
consumers into paying hefty upfront fees
although they have no buyers or sellers in
place.

A similar scam involves promoters tricking
consumers into purchasing deeply discounted
or Afreed vacation pac

P

Travel and Timeshare Scams
Information Provided by the
North Dakota Attor ng

Tr avel
free

tos a
You Awon a
some fees or taxes first.
The prize company wants your credit card
number.

They call, text or anail you out of the blue.
Toheeyr dioedtawd ttrNndk gi
You get pressure to sign up for a travel club for
great deals on future vacations.

You get a robocall about it. Robocalls are illegal
i f you havenodot given a
permission to call you
Isigngdeup forghe PopNotLalldREgistryw o r t h

gns i

vacat.

thousands of dollars; however, most consumerqripS to Avoid a Timeshare Resale Scam

receive nothing of value or are required to
attend lengthy higipressure timeshare sales
presentations.

To protect against these types of frauds, Parrell
Grossman, director of the Consumer Protection
division provides these tips:

Office of Attorney General,
Consumer Protection Divisio
Website: www.ag.nd.gov

10

Check the company out before you agree to
anything. Contact the
or consumer protection
home state to see if they have any complaints
and then search online for complaints.

Deal with only licensed real estate brokers or
agents.

Get all terms in writing before you agree to
anything. If you are unsure about the terms,
contact an attorney to review the contract before
you sign it, or simply walk away.
Dondét do business
get paid before the timeshare is sold.

wi t h

Scam

on

vV e

L >



LSND Continuing Legal Educatio
June 2013

The LSND Annual Summer CLE was
held in conjunction with the State Bar

Association of ND6s annual meeting
in Bismarck in June.
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